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MICHIGAN 

LAW REVIEW 

Vol. IV NOVEMBER, 1905 No. 1 

THE TERRITORIAL EXPANSION OF THE COMMON 

LAW IDEAL.* 

T T is a truism to declare that we live in an age of evolution ; but 
*■ evolution is only growth and growth, however trite it may seem, 
is after all an ever-recurring miracle and a miracle implies the 
marvelous. Among the marvels which appear in the evolution of 
our times, none is more remarkable than the persistency of the 
expansion of the ideas and ideals of the Common Law. 

Before the dawn of history, the records which the tongues of 
mankind have kept, and which the persistency of certain tribal 
peculiarities has confirmed, teach us that the races which today 
dominate the lands inhabited by so-called civilized men, dwelt 
together somewhere in Asia, east of the Ural Mountains and west of 
the western boundaries of the present Chinese Empire. Here they 
spoke the same language. They seem to have been a pastoral people 
of a grade of intelligence and, if you please, of civilization, which 
far exceeded that of their neighbors, while it fell below that of the 
crudest of their descendants of to-day. 

Those of the most migratory nature seem to have first broken 
away from their Asian home and to have followed the setting sun ; 
others in turn, feeling the impulse as strongly, went later, and so 
down through the centuries, detachment after detachment came 
westward. Some, however, drove southward and eastward into 
what is now India, and, encompassed by the sea and the hills, have 
there rested. Some stayed at home, and the Persians, Iranians and 
Arabs are their descendants. 

The migrations of these Aryan peoples show the characteristics of 
every migratory race. We can find in more modern history the 

*An address delivered before the Bar Association of the State of Indiana, at Indian- 
apolis, July 7th, 1905. 
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counterpart of their every movement. They are apparent every- 
where to-day. Some leave the home, forced out by their stronger 
brethren. Some go from it, having a more adventurous spirit than 
their brothers. Some move as fancy compels, while others remain 
in their natural environment. There still survive fragments of the 
peoples who populated Europe before these invasions began; but 
practically all, by conquest or assimilation, yielded to the conquering 
Aryan, as the North American Indian yielded to the settling white 
men on our own continent; yielded and became ultimately almost 
extinct. 

These Aryan invasions seem not to have included any of the 
so-called Mongolian races, nor were the Mongolians attacked by 
the Aryan hordes ; so that of all earth's myriads, they and the wild 
denizens of African forests alone escaped extinction. Their turn 
is coming. 

The great waves of these invasions, as they swept ever westward, 
resembled strikingly the vast movements of the tides. Slightly 
receding movements occurred from time to time, as the breakers on 
the beach advance but to recede and then advance again, each wave 
rising a little higher, until the mighty flow has reached its flood. 
The movement left Europe as we see it now, with certain general 
racial divisions of Celts or Latins; Saxons or Germans; Scandina- 
vians and Slavs. These now occupy territorial sections probably 
corresponding in a general way to the order of their leaving their 
Aryan home. 

Out of all the struggling, seething, racial contests of early and 
medieval history, it is found that a little island off the coast of 
France, not so large as the State of Texas, became the theatre for 
those tribe mixtures which were to result in a conglomerate, master- 
ful race, to whom the world, unlike the world of Alexander, or of 
Rome, was to include an entire planet. 

What race the Celts, who first invaded the tight little island, found 
there, is unimportant. Their conquest was short, and it faded. The 
Celts have ever been unable to maintain their race purity. Whom- 
soever they conquered, their mingling with their victims has always 
resulted in the obliteration more largely of the characteristics of the 
Celt than of those vanquished by them. The same adaptability to 
new surroundings appears in the Celt of to-day. In England he 
left little of himself. He lasted in Ireland, and the Welsh are his 
descendants. The Romans, too, left but little impression upon the 
people of the island. 

But when the Saxons and Scandinavians came and the Angles, 
the Danes and Normans, a different contest was waged, with a differ- 
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ent result. The blood of the Norman, while it mingles with the 
peoples it subjugates, never yields, as does that of the Celt. The 
Norse blood is still seen in Normandy, as it is in Sweden and 
Denmark and England. The Saxon blood, too, still impregnates, 
unmistakably, English and American, Dutch and German. The 
Angles, when their new conquerors came over the seas to their 
island, showed little or nothing of the Celtic stock; but after a 
thousand years, the synthesis we call an Englishman, can still be 
analyzed into Angle, Saxon and Northman, as water can be separ- 
ated into oxygen and hydrogen. 

These were powerful races. It seems now most probable that the 
Celts were first to leave their Aryan home, either by compulsion or 
choice, and were followed by their more strenuous brothers later. 
However that may be, and however strong the blood of the Saxons 
and Northmen was, the world conqueror did. not appear until there 
had commingled in 'Britain the blood of the Angles, Saxons and 
Northmen into what is now generically known as the Anglo-Saxon, 
a race unconquered in history, and continually and continuously 
conquering every opponent it has met. 

A new movement in the westward progress of the race commences 
with the seventeenth century in the beginning of the development 
of America. It might be said that the British Islands at this period 
were the apex of a triangle, which is representative of the progress 
of colonization. One leg of the triangle stretches toward America. 
Eater, another leg reaches out to India, and, in our own day, the 
Anglo-Saxon triangulation seems to have added to itself a base line 
in the African continent. 

Great migrations, like great wars, are rarely brought about by 
their apparent causes. Underlying the proclaimed reasons for them, 
is the real, racial cause which in many cases is unperceived for 
centuries. 

During the seventeenth century, the thirteen American colonies 
and Canada were settled, practically by the Anglo-Saxon race. It 
is interesting to look at the apparent causes from the viewpoint of 
to-day and to note, that one real cause underlay them all. 

The Pilgrims and Puritans were driven to Massachusetts appar- 
ently for religious reasons. Virginia and the southern group of 
colonies were more commercial in their out-goings. The Pilgrims 
were Separatists; the Puritans, non-conformists; Roger Williams, 
a Baptist; William Penn, a Quaker;. Lord Baltimore, a Roman 
Catholic ; John Smith, an adventurer ; but whatever the reasons of 
the movement driving each of these across the treacherous Atlantic, 
deeper and stronger than all was the force in the blood of the Anglo- 
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Saxon with all the combined strength of his Aryan ancestry mixed 
and mingled in the brew of centuries which culminated in England. 
Here was the real cause. A restlessness, a desire to overcome all 
difficulties, in a word, to conquer; the restlessness which sent the 
Aryan across the unknown steppes and through the forests and 
mountains of Central Europe and which sent the Norsemen to 
America merely for the love of adventure, now kept up the great 
westward movement of the race. When, as civilization enlarged, 
conquest was outgrown as a motive in itself, this restlessness, which, 
we shall see, is but the handmaiden of destiny, seized upon the 
excuse of the hour as a means of venting itself. Even the sacred 
name of religion was invoked as a cloak to cover the seething of the 
blood which makes the Anglo-Saxon a conqueror, or a dead man. 
The Anglo-Saxon has ever sung the song of Jubal Cain, 

Such land there must be, 
Where varying forms make varying symphony; 
Where other thunders roll amid the hills; 
Some mightier wind a mightier forest fills 
With other strains through other shapen boughs ; 
Where bees and birds and beasts that hunt or browse, 
Will teach me songs I know not. 

And so they come, but not to rest. The Anglo-Saxon6 never rest. 
They never stop. Nothing ever stayed their steps and nothing ever 
will. No wild tribe can, for any length of time, impede these fight- 
ers. They have always fought. When foreign enemies failed them, 
they fought with each other, until, the fittest surviving, they crossed 
the ocean for new worlds to conquer, new difficulties to overcome. 
To men with such a record no redman, no prairies, no forests, 
no mountains, no oceans can offer permanent resistance. No sooner 
had the "Star of Empire" overcome the Atlantic than it sought the 
forests and the prairies of the interior, climbed the mountain barriers 
of the Pacific, and on that new strand stopped only long enough to 
build fitting ships to tempt its dangers and conquer its isles. 
"Westward ho" has rung in the ears of the Anglo-Saxon and his 
ancestors for centuries untold, and now its echo comes back to us 
on Atlantic shores, as it is shouted from the Philippines ; until to-day 
the Anglo-Saxon branch of the Aryan race stands almost face to face 
with its Slavic brother as, in the" old Aryan fastnesses before the 
dawn of historic knowledge, it stood tribe against tribe. 

The Japanese have well been styled the "Yankees of the East;" 
and, we may add, without the Yankee "graft." I am not one of 
those who believe that when Commodore Perry in 1851 knocked so 
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loudly at the doors of Japan that, like a modern Jericho, its exclud- 
ing walls fell down, he thereby opened a new Urn of Pandora and 
released, among other evils, the "yellow peril" upon a too inquisitive 
world. He but started the expansion of Anglo-Saxon Common Law 
in new quarters and among new people. The evolution of the 
Islanders has been led distinctly and distinctively along Anglo-Saxon 
Common Law lines and the contest of the last year is, like all 
contests, waged for causes which are only the apparent causes. 

The real cause lies deeper than the surface sight. The Japanese 
Statesman will tell you that the struggle is for National existence 
against unwarranted Russian encroachment and Slavic greed for 
land. We know it is only one and the latest step in that evolution 
of the common law idea and common law principles, the course of 
which I have tried to trace. To some it seems an oriental attack 
upon the religion of Christ; to others, the onset of freer religious 
ideas upon the creed-formed and formula-incrusted hollowness of 
the Greek Church ; to others still, but the awakening of the imitative 
Japanese intellect to the possibilities of mimicking Western Civiliza- 
tion or Western love of military and naval, machine-made, science- 
directed war. Or again, it is purity and patriotism against graft 
and absolutism. 

It is none of these, or all, perhaps. But, like all historic move- 
ments, the real cause, whatever may be the occasion, is the great 
ground-swell of the onward moving tide of the Anglo-Saxon Law 
ideal seeking its own and working out, in the way of God's Evolu- 
tion, its own imperial destiny. 

It is time now to note two exceptions to the westward racial trend 
on our planet. 

The first has already been referred to as the second line of the 
Anglo-Saxon triangle; this stretches to India. It will be recalled 
that one branch of our Aryan brothers started southeast from our 
old home, and, having reached India, stayed there. The develop- 
ment of the branch has resulted in racial characteristics so different 
from those of the Anglo-Saxon that it furnishes a most interesting 
study. Perhaps they were driven out of the nest by their more 
strenuous brethren, and, to avoid further contact with such warlike 
neighbors, went in the other direction. When those brethren re- 
turned to loot their store-houses of the accumulated riches of centu- 
ries and to force upon them their own Anglo-Saxon ideas and 
civilization, the old strenuousness was too much for the milder 
Indian and the paler-faced relative made short work of his swarthier 
kin. The unconquered Anglo-Saxon conquered again. 

The second exception is the eastward movement of the Slav across 
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the frozen plains of Siberia, back toward his old home and beyond. 
The Slav, arrested in his westward march by the possession of the 
land by his Saxon brothers who had last preceded him, turned 
himself backward. The conquest was easy, and immense tracts of 
the earth's surface became his, more by virtue of occupation than 
by force of conquest. In Asia, he now holds the north, while his 
old antagonists, his brothers from Aryan land, the Indian and the 
Saxon with the qualities of the conqueror intensified by a sort of 
racial inbreeding and by the survival of the fittest, stand opposing 
him on the other side of China. Behind the Slav stands all Europe, 
and in front of him he sees, in Japan, the little cloud onthe horizon, 
which he thought no larger than a man's hand; but, behind that 
hand, are the mightiest on earth, the Anglo-Saxon Republic and the 
Anglo-Saxon Empire. 

Thus stand to-day the forces of the world. There has been that 
battle of the Saxon and the Slav, which, sixty years ago, Lord 
Palmerston predicted, which our own Seward foresaw, and which 
those greater men, whose ears have been sensitive to the whisper- 
ings of destiny, have heard for years. No man who thinks back 
and looks at the past, as Grant looked at his million men, not as 
units, in detail, but comprehensively and as a whole, can be a 
"little American;" can fail to see in the recent on-stepping of vast 
world forces, in the pushing of our boundaries farther westward 
almost against our will, anything less than the hand of that tremen- 
dous, unknown, unsleeping, all-pervading force which we call 
destiny. 

The Declaration of Independence in the sentiment that "all men 
are born free and equal," which Jefferson drew from Rousseau but 
which is good Common Law, crystallized the result of centuries of 
Anglo-Saxon development. The knout on the peasant's back repre- 
sents the paternalism of the "great white Czar." The Declaration 
and the knout must now fight it out and the Declaration must win. 
It will win; for since blood has flowed in the veins of the Anglo- 
Saxon, he has never been overcome by man. 

The three systems of law into which the Aryan movement has, 
up to this time, developed, are known to-day in the order of their 
age historically, as the Roman Law, the Common Law and the 
Law of Russia. 

Russia stands to-day like a mediaeval fortress in the midst of a 
modern landscape. There all law proceeds from the person of the 
Czar who is at once the state and the Church. There the temporal 
and the spiritual are one and in the truest sense the Czar is Russia. 
The "L'Etat, c'est moi" of the Grand Monarque was not so true 
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when it is said to have been spoken in the 18th century, as it is of 
the Czar to-day. Russia is the past in the midst of the present, a 
civilization mediaeval in the development of its jurisprudence whose 
counterpart can be found in Europe only by going back to the time 
of the Roman Emperors or to the Era of Hildebrand. 

Russia can scarcely be said to have a system of jurisprudence. 
Edicts in the name of the Czar are framed to meet any emergency 
and when by these edicts officialdom is offended, they are disre- 
garded as readily as they are made. For the common people in 
Russia, there is scarcely any law as we conceive the meaning of the 
term. The Statutes which contain it all, are supposed to be based 
not upon principles of eternal right or justice, but solely upon the 
will of the Emperor which to the Russian is the will of God. The 
citizen there has no rights. The Government alone is invested with 
that commodity. 

The Roman Law, the principles of which are the laws of the 
greater part of Continental Europe outside of the Slavic Empire, 
is the oldest body of written law known to us. Its origin is found 
in the eternal conscience whence came the rules of all civilized 
jurisprudence. It was conceived long before England was and it 
has had a growth readily traceable in its statutes and decrees. The 
influences which have, through the ages, modified its forms, can be 
traced in the history of that Empire which for so long held sway 
over the known world. The effect of Greek civilization, the influ- 
ence of the incoming hordes from the North, the deflections in it 
occasioned by the Popes, are some of those external forces whose 
effects make its study interesting and instructive. Its diverse forms, 
caused by the racial peculiarities of the people whom it now governs, 
are all evolutionary. 

The Common Law and the Roman Law as systems of jurispru- 
dence, cannot, either of them, be fully understood without a knowl- 
edge of the other, and which has most affected the other is rather a 
question of race and locality than of general comparison. 

"It has ever been the case in England," says Sir Henry Maine, 
that every intellectual importation we have received, has been in- 
stantly colored by the peculiarities of our nationed habits and spirit. 
A foreign jurisprudence, interpreted by the old English common 
lawyers, would soon cease to be foreign and the Roman would lose 
its distinctive character with even greater rapidity than any other 
set of institutions." 

The Roman Law with its codifications is, when compared with 
Common Law, a manufactured product as against a natural growth ; 
like the park of a French Palace where nature is made subservient 
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to art and trees must grow by rule, as against an English estate 
whose glorious old elms and oaks are left to follow nature, 

Gayly to bourgeon and broadly to grow. 

The one is a set of rules illustrated by specific cases ; the other a set 
of rules deduced from specific cases. 

The one makes man to fit it ; the other is fitted to man. The one 
is what man thinks man should be ; the other is what God has made 
man to be. The one would be ; the other is. The one is man-made 
law; the other is God-made law. 

So too in the Anglo-Saxon polity, the king is made for man. In 
the Slav, the man is made for the Czar. 

An Anglo-Saxon's death is the passing of a sovereign ; the 
Russian's demise is one slave less for the Czar. 

It is in Russia that the sentence of imprisonment is passed before 
trial ,and without the knowledge of the accused of what the accusa- 
tion is. 

It is in France that a Dreyfus is compelled to prove his innocence 
of the accusation made. 

It is the Anglo-Saxon Common Law alone which holds that the 
prisoner is an innocent man unless and until he is proven guilty 
beyond a reasonable doubt. 

What is the Common Law? 

It is "chaos with an index," sneers the Codifier. It is the will of 
God in the soul of man, says the philosopher. The poet sings it as 
coming down "from precedent." The lawyer does not define it; he 
knows it and to him it is what it is for what it comprehends, and he 
tells you the Common Law is Common Sense. 

It defines and protects the rights of the babe while the pulsations 
of the mother-heart still send life into his veins ere he breathes 
with earthly breath ; and down through the three score and ten years 
of the span of man's life, its aegis is ever over him, and when the 
death of the body has released his spirit to higher usefulness, the 
unnecessary clay is still guarded from desecration by its omnipresent 
watchfulness. 

King nor peasant e'er escapes its duties or its guardianship. 
Republic and monarchy are neither beyond its ken, neither can fall 
without the scope of its far-reaching arms. 

The hooligan of the slums, stealing his breakfast, and the trust, 
stealing the breakfast of us all, are equally protected in their rights 
by its might and punished for their wrongs by its avenging hand. 
Whether the United States has Common Law powers as a National 
weapon, may be a question of a political campaign; but that the 
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Union's jurisprudence is based upon the Common Law rules, 
founded upon Common Law principles in the broad sense, no lawyer 
will be inclined, at least now that the campaign is closed, to deny. 

The mightiest civic entity which is right, need never fear its 
restrictions, nor the weakest, when oppressed, doubt its protection. 
It is a system wherein, of all this world's systems, justice is blind ; 
and neither wealth can cure her blindness, nor pity dim with tears 
those unseeing eyes. 

The Common Law of which I speak, is that broad principle which, 
older than the golden rules of all religions, gives, as between 
man and man, "a square deal nothing more, nothing less;" as 
between government and people, sees to it that a "government of 
the people, for the people and by the people shall not perish from 
the earth." 

It ensures that form of government, whether republican, parlia- 
mentary, or monarchic, where the state exists for the people, not the 
people for the state ; where the commons may compel a magna charta 
from an unwilling king, and not where a "little father" slays his 
unarmed children for presuming to address him. Where the 
monarch is the servant of his people and not the people the tools 
of a Czar. 

To find the beginning of the Common Law, is to search the history 
of the human family back to the dawn of moral consciousness in 
man. To trace thence its history, is to follow the growth of moral 
ideas through the ages to the present. To depict its influence, is 
to paint in detail upon the canvass of time the tides of civilization 
as they have ebbed and flowed over the ocean of recognized history. 

To quote the words of a learned jurist, "Her seat is the bosom 
of God." When He implanted in the minds of men the idea of 
right and wrong as applied to the individual and his dealings with 
his brother, He gave birth to the fundamental principle which under- 
lies all true living and which is now known as the Common Law. 

That the beginning of this Common Law ideal was not in 
England, it is unnecessary to state to an audience of Lawyers. 
What is the history of its development in the struggle between 
man and man, King and Commons, Church and State, it is equally 
useless to recount. 

That it began before history began, that even before Bibles its 
principles were recognized by the peoples then most advanced, is 
evident. That it came westward with the advancing Aryan hordes 
and, rough, crude, forceful and cruel as they were, the tribes still 
bore with them in their hearts and consciences the germs out of 
which the mighty system slowly and by struggle grew up and spread, 
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needs no further statement. Each step in growth of each of its 
maxims has been traced by the historian and read by the learned, 
until its restatement here would be but a waste of time. 

That the same principles, the same germ of thought, also underlay 
the Roman Law and fructified with a different fruitage and at an 
earlier period, is but the statement of an undeniable fact. 

Why in England these germ principles became our Common 
Law while on the continent the Roman Law grew up, is due in a 
large measure to the determining quality of racial influence. As 
the soil and the climate modify the fruitage of the same sorts of 
seeds, so the racial soil and the racial climate made from one germ 
Common Law and Roman Law. 

The Anglo-Saxon, wherever he may be, is, as I have said, a 
fighter ; but he likes a fair fight, in the open, with even chances, and 
may the best man win. 

There are races who stab their enemy in the back, stealthily steal- 
ing behind him in the dark. They strike to kill and it is the killing 
which is their aim. The Anglo-Saxon strikes none the less hard, 
to kill his enemy is equally his aim, but the enemy dead is not so 
much his wish as that he must have died fairly, that he had an even 
chance for his life and a square deal. 

It seems to me that the square deal under all circumstances is the 
distinguishing trait of the Anglo-Saxon, of the Common Law as 
against all other systems. To give it alike to friend and foe, a man, 
a nation, or a race must be honest, fair, open and strong. 

These racial characteristics, these principles of the Anglo-Saxon 
Common Law, our American ancestors brought with them when 
they first crossed the Atlantic and held as sacredly, yea, more 
sacredly than, their religion in the conquest of the Continent. Over 
their religion and its forms they often fought; but the Common 
Law idea has always prevailed. 

It went with them across the continent and, when in California 
it met the old Spanish regime, it was the Common Law ideal which 
at length prevailed among the mining camps of the Sierras after 
the Vigilance Committees of the coast. 

When the Anglo-Saxon Aryan and his Indian brother first met 
under the sun of Hindustan, the Saxon found a branch of the Aryan 
family whose development, determined by conditions startlingly 
different from his own, had worked out results correspondingly 
diverse. 

The northern climate had made the island dwellers of England 
into a hardy race whose thinking had been of war and conquest. 
Action, not contemplation, had been forced upon them by the attacks 
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of their neighbors and the struggle for existence against a climate 
inhospitable to man. Their ancestors had fought their way across 
Europe, had fought themselves into England and had been com- 
pelled to fight to stay there. 

On the other hand, the Aryan who had sought the peninsula of 
the Indian Ocean, had been protected both from the northern cold 
and the northern barbarians by the heights of the Himalayas. The 
climate had enervated his body and had made exertion in order to 
live unnecessary. The sea does not lure the dweller of the torrid 
zone to tempt its treacherous calms and its mighty hurricanes as 
does the more boisterous ocean the dweller of the north. 

And the Indian became a recluse, a religious recluse, whose life 
ran to quiet contemplation of the inner truths of the soul, to 
philosophy and the religious side of his nature. Softened by the 
less strenuous life, he developed the traits, many of them, which 
the Anglo-Saxon is inclined to attribute to woman: subtlety of 
thought, fickleness of action, love of jewels and the softer arts, nice 
distinctions of social place and position which result in caste and 
those arbitrary divisions of the race which their votaries delight to 
call "blood" and "descent." 

And as the Indian stratified his society horizontally, so politically 
and religiously he divided himself perpendicularly ; and principalities 
were as thick in India as "leaves in groves at Vallambrosa." This 
cleavage in both directions was something which the Anglo-Saxon 
intellect could not at first understand. He knows it now after three 
centuries, without understanding it. And this incapability on the 
part of the Anglo-Saxon was met by an equal incapacity on the part 
of the Indian. 

With true English determination and with more force than tact, 
the Englishman proceeded to establish courts and to set up his 
Common Law establishment. What was good enough for him at 
home was certainly good enough for those dark-skinned dreamy 
chaps whom he had conquered. 

Thus was the Common Law unloaded by the cargo upon the 
unoffending heads of Orientals who could not comprehend the 
Englishman's way of reasoning. Imagine an English Judge, fresh 
from London, trying a case upon appeal which had been decided 
by a native magistrate below him, involving a question of descent 
of real estate, where the native magistrate had decided the question 
raised, simply upon his idea of what would be best for the soul of 
the departed owner, without any regard to what we should consider 
the good of the surving heirs-at-law. Think of attempting to apply 
Common Law rules to a people who reasoned after such methods. 
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And yet, step by step, that old elasticity of the Common Law 
which adapts it to any and every set of new circumstances and 
conditions, has prevailed and is at last triumphant. It is to-day the 
Law of India and as it has adapted itself to a new people with new 
ideas, so have the new people with their different ideas adapted 
themselves to it. 

Maine says, "If I had to state what for the moment is the greatest 
change which has come over the people of India, * * * I should 
say it was the growth on all sides of the sense of Individual Legal 
Right" 

"Indian usage with other things is passing away." 

"It is the principle of progress which we Englishmen are com- 
municating to India. We did not create it. We deserve no special 
credit for it. It came to us filtered through many different media. 
But we have received it, and as we have received it, so we pass it on." 

The Roman Law grew up in an empire of which the distinguish- 
ing characteristic was authority. The Greeks have been claimed 
to be the originators of all that is worth while in our philosophy 
and our politics, our architecture and our art. The authority-loving 
Romans adopted from the Greek schools their philosophy ; and their 
polity, while far from being controlled by the Greek ideas, was 
undoubtedly deeply and often curiously affected by thqm. 

And so in a nation where authority, not freedom for the indi- 
vidual, was the foremost limitation of thought in all public matters, 
it was unavoidable that that law which surrounded the daily life 
of the Roman, should emanate only from one authoritative source 
and that that source should supply its decrees in a written form, 
was to the Latin mind inevitable. The construction of these decrees, 
the interpretation of the rules of conduct both civic and personal, 
was at one time confined to the juris-consults almost entirely, but 
it was the construction of rules, decrees already made, and the 
illustrating them by the actual cases which occurred, by which the 
body of the Roman Law outside of direct decrees was built up. 

As distinguished from this, we have the unwritten common law 
which was not made, or created or decreed, but which always existed 
somewhere, the most copious although unwritten body of express 
rules which ever existed and which was declared by the Courts as 
cases arose requiring it. These declarations, these cases, formed a 
body of examples, not illustrations of recognized rules, but a body 
of examples, from which inductively generalization produced the 
rules applicable to any and every possible case which might or 
could arise. 

Authority was the one thing to which the Roman looked for his 
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well-being and his protection. The doughty Norman, the fierce 
Dane, the struggling Angle and the race which their intermingling 
produced, were ever at guard against the encroachment of all author- 
ity upon their personal, individual happiness or preconceived indi- 
vidual rights. 

The one looked to the Emperor and studied his words. The other 
looked within. His conscience was his only guide and this guide 
dictated that to it even the king must bow; and that conscience 
was the repository of the Common Law. Its authoritative expres- 
sion emanated from the breast of the Judges, but it was but the 
conscience of England which spoke, not the voice of the King 
through those Judges. "The King can do no wrong" meant the 
King of England, the typical, abstract King, not John, or Charles, 
or Henry, or Edward, as they learned to their cost. 

I know that in these later days the Aryan theory of expansion 
westward as deduced philologically has been questioned. Let us 
not stop to discuss the probable truth or possible fallacy of this 
theory ; but, as it explains so much which is otherwise inexplicable, 
let us call it a working hypothesis and use it as such. 

It is wonderfully corroborated, however, by another class of facts, 
which to a lawyer are far more convincing than is the argument 
of the philologist. 

These Aryan peoples, from their position in the scale of human 
development, must have been a pastoral people. All early people 
were. The primeval man who obtained his food from the beasts 
of the forests, the birds of the air, the fishes, or the wild fruits 
which unaided nature gave, was followed by his more advanced 
descendants who sought to tickle the bosom of mother earth into 
production of better fruits and more copious crops. The land, the 
soil, thus became the one great factor in his life which to him was 
beyond price. 

The primitive jurisprudence recognized as of the first importance 
some sort of control over the land. This control has been found to 
have been in its earliest form communal. Private ownership 
appeared very much later. Some times it supplanted all communal 
proprietorship early, sometimes both existed side by side for 
centuries. 

Now the striking thing about it is that this communal ownership 
of land appears early in all the Aryan races. Wherever they went, 
they took it with them. It crops out first in Germany; then it is 
distinctly seen in England. It exists to-day in Russia; and when 
the English went to India, they found it there. And nowhere, 
except in the so-called Aryan races, is it recognized. 
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But in every instance where it can be traced, it is the same. It 
goes through precisely the same steps of historical development, the 
same growth and decay appears in all alike. In some it is slower 
to rise and fall than in others, but it is always there, always follow- 
ing the same, historical, evolutionary development and decadence. 
Whatever common law or religious influence England bore with her 
into India, she did not take her communal ownership. That she 
found there before her, exhibiting characteristics exactly the same 
as those which she herself had shown through the centuries. 
England sent it to America, but not to India. 

In Massachusetts it has remained, traces of it, to the present day. 
It is not yet five years since the little country town which gave, 
me birth, ceased at each annual town meeting to dispose of the 
crops of the flats owned by the municipality in common; and they 
would still be doing it, had not the Atlantic ocean, in one tremendous 
burst of November fury, wiped the common land off the map and 
washed it into the sea. 

In Russia the village commune still exists, if anything can be said 
to exist in that distracted portion of the globe. 

Does not all this, especially when taken in connection with the 
absence of such land ownership elsewhere among races of men, 
present an unanswerable argument for our working hypothesis? 

Is not the presumtion of a common race origin among all Aryan 
peoples so strengthened as to become a presumption of law which 
cannot be rebutted ? 

Discovered by the Portugese, those most adventurous of sailors, 
settled in 1652 by the Dutch, whose trading instincts led them into 
world wide exploitations for "what there was in it," Cape Colony 
finally fell under English dominion early in the last century. The 
Dutch took with them a Dutch version of the Roman Law before 
the Napoleonic code had modernized and vitalized it. The complete 
dominancy by the English of almost the whole of South Africa has 
modified and leavened the Jurisprudence of the dark continent with 
the influence of the Common Law and the ideals of the Anglo-Saxon 
Civilization. 

The latest predominancy of the English, evidenced in the over- 
throw of the falsely named Republic of President Kruger, completes 
the independent history of a most interesting people and gives us 
another example of the futility of attempting to live with a past 
civilization in intimate juxtaposition to the ideals of to-day. The 
Boer was at least a hundred years behind the times and when the 
omnipresent Anglo-Saxon progress approached, his fatuity in under- 
taking to stop the advance of modern ideas, was evidence that he 
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was a cave dweller in the midst of civilization. It seemed to many 
most unjust, this blotting the Boer off the map. It was as inevitable 
as our own destruction of the Redman of America. The Common 
Law ideal was in every way foreign to the belated bigotry of the 
Boer and in its destined advance the Dutch farmer was its victim ; 
and as it gave to the Anglo-Saxon Common Law ideal greater 
expansion territorially, it is easy to see that greater good to the 
greater number has been left behind the defeat to the deluded 
dwellers of the veldt. 

Again when the unknown wastes of Australia and New Zealand 
added to the territorial possessions of Common Law England, lands 
exceeding in extent the whole of the United States without Alaska, 
there was open to the English colonizers opportunity for govern- 
mental experiments unlimited, an opportunity which was taken, and 
in those two so-called dependencies of the English crown, the Anglo- 
Saxon has carried to farther development than in any other part of 
the planet, the old Common Law ideals of a square deal and a 
people's .government. 

The United States is a Common Law Anglo-Saxon Republic. It 
is the first and only Republic the world ever saw upon whose bound- 
aries the sun rises before it sets and whose possessions cover nearly 
the breadth of the hemisphere from the pole to the equator. 

Within our own domains our history is an Anglo-Saxon one — 
expansion — and wherever we go, whether into the Philippines with 
our guns, or into Japan with our education and our influence, there 
goes the Common Law ideal. Japan is more Anglo-Saxon in her 
jurisprudence to-day, than India was in the days of Clive; and 
when in the centuries to come, the leaven which English and 
American Universities have brewed in the minds of the statesmen 
of Japan, shall have done its perfect work, a new study of the 
Common Law as Orientilized by the Island Empire, will demon- 
strate its adaptability and virility anew. 

Even the terra incognita of the South American Continent is being 
blessed by an enlarged view of the Monroe Doctrine; which shows 
how, in that unsanctioned Common Law of Nations, called by brevet 
International Law, a square deal may be compelled for the lowliest 
South American Republic as against the proudest Kaiser of them all. 

That the Common Law which the pioneers from the original 
thirteen states bore with them through the mountains of the East, 
over the plains of the Mississippi and the Rockies, has been tinged 
and changed in its detail by Roman Law, is of course entirely true. 
Nowhere else on earth are the two systems being so blended and 
intermingled as here. Nowhere on earth has the Common Law been 



16 MICHIGAN LAW REVIEW 

so moulded and subjected to all sorts of outside influences, as in 
these states where legislatures, by night and by day, have vented 
their theories upon its long suffering principles; and yet, so deep 
seated have been the fundamental foundations of that English 
system, so rooted in the very mental constitution of the Anglo-Saxon 
stock, that in spite of assaults from without and defections from 
within, the foundation truths of individual rights, a square deal and 
a government of, by and for the people, still stand strong. 

Ours is no common democracy. The Common Law constituency 
here in this land of ours is an educated constituency. It is a land 
where every man not only has the right, but he exercises it, to criti- 
cise, condemn, or approve, always and openly and as loudly as he 
pleases, the acts of the public official who is but his servant. This 
right well exercised as it is here, especially where party feeling 
runs high, gives as a safety valve to a republic, discussion; and 
discussion, if often unlearned and unformed, bears two most im- 
portant results, first the substantial truth ; and second, the education 
of those who conduct the discussion. So the changes of the law, 
hopeless as they may often appear to the theorist, the lover of orderly 
evolution, or the doctrinaire, still work out in the course of a century 
results which make for truth, for better government, for true reform 
and greater freedom for the individual. It is always thus in a 
popular government — and a popular government of an Anglo-Saxon 
race must be a Common Law government. In a popular government 
the ship of state may veer on her course and the helmsman may often 
despair of his control of the rudder ; but always there is some pilot 
who is able to keep that rudder true and the port is always reached 
in due time without mishap. The cargo, too, is of far greater worth 
and of much higher value and in better condition than is that 
monarchical steamer's freight which, by virtue of its arbitrary 
commander, smashes straight for port against all contending storms. 
When that craft arrives, the laces and decorations on the captain's 
breast may be untarnished and the machinery may glisten in its 
magnificent strength; but how about the crew and in what shape 
is its cargo? 

The seamanship of the captain may be the finest ; but the freight- 
age of human souls which was placed in his charge? That's the rub ! 
The grand old Republic may not be so swift, but it arrives ; in God's 
good time, it arrives ; and the flotsam and jetsam are insignificant. 

Thus we have traced the Common Law from its primeval begin- 
nings in the soul of man before history was. Across the continent 
of Europe into the custody of the Anglo-Saxon in England we have 
followed it. Thence we have seen it spread to India, to Africa, to 
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America and beyond. Ever westward across the Atlantic and our 
own Continent it has gone and with our flag it has spanned the 
Pacific. In Japan its beginnings are seen to influence the sunny 
kingdom, meeting in Australia its eastward current. Thus the world 
is embelted by its circling arms and on its votaries the sun neither 
rises nor sets. The contest for its supremacy is on and the Slavic 
principle, the latest remnant of that barbarism from which we all 
came, the principle that the government is the thing and the indi- 
vidual the tool, is meeting its death. Foes within and without are 
tearing Russian autocracy with its false doctrines into shreds and 
tatters. It is the Common Law principle which is doing it. The 
struggle of the educated Russian is for individual rights and a 
square deal. The bacteria of Common Law Anglo-Saxondom is at 
work in the very vitals of Czardom and the doom is at hand for 
absolutism. Goverment for the people is coming in Russia as it has 
come to an ever- widening extent around the world ; and the Anglo- 
Saxon Common Law is about to come into its own. 

With prophetic outlook we can foresee the whole planet, enlight- 
ened and beautified by its beneficent beams, transformed into a union 
of brotherhood and realizing the dream of Tennyson in "the Parlia- 
ment of Man, the Federation of the World." 

Down through the ages there has come to us a song of Solomon. 
From the highest hilltops of Heaven wisdom has sifted down to man. 
Winnowed from the chaff through all the centuries, the wheat 
appears to us to-day in our perfected system, rigid but yet ever 
flexible, the iron rule of conduct which like perfect steel adapts 
itself to the changing needs of a varying civilization, our Common 
Law. 

Based upon the binding principles of the best Biblical ethics, this 
song of God speaking to the soul of man, furnishes at once a history 
of the struggle of the race from the bondage of barbarism up into 
the freedom and light of the perfect day of civilization, and an ethical 
exegesis which, beginning with the stone-imprinted decalogue, now 
lives in the' libraries and statutes of the law ; an evolution from the 
protoplasmic morality of the stone age to the highest learning and 
enlightment of the psychic twentieth century of this era of Jesus; 
out of the darkness of the time when might made the only right, 
into the brightness of the night which is merely the sanction of right. 

With England's Laureate we can say using "British" in the sense 
of our Common Law ideal : 

British sentinels standing mute at the fortress gates of the world, 
And the British flag on every sea with its splendid symbol unfurled, 
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Carrying liberty, reverence, law, wherever wave pulses reach, 
To bale-laden quay, to highway, stream and palm-wattled island beach ; 
Lovers, husbands, like you, like! me, torn from their homes afar, 
Marching, marching onward and on, doing the will of the Czar; 

Past slinking and snarling, white-fanged sloth, through limitless leagues of 

snow, 
Moon after moon of monotonous months till the blue-eyed scillas blow, 
And the cold sleeping rivers yawn and wake and mightily flush and flow; 
Peasant mother and maiden left at their desolate doors ajar, 
While their sons and lovers march warward, deathward, doing the will of 

the Czar. 

But still the glory of light in Heaven and light that is still on its way; 
Faint hearts that despond of tomorrow, look up and be done with despair 

and dismay; 
For British sentinels stand erect at the fortress gates of the world, 
And the British flag is on every sea with its splendid symbol unfurled; 
And the Lord of Right still sits on His throne, still wields His scepter and rod ; 
And the winds and the waves and the years move on doing the will of God. 

John F. Simmons. 
Boston. 



